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SELLER-SIDE DUE DILIGENCE: PROACTIVE PREPARATION FOR A
SMOOTH SALE

The world of mergers and acquisitions (M&A) can be a whirlwind of activity. For sellers, the
focus often lies on securing the best possible deal. While buyers meticulously scrutinize
target companies, a proactive approach through seller-side due diligence can empower
sellers to take control of the M&A process and achieve optimal results.

What is Seller-Side Due Diligence?

Imagine seller-side due diligence as a comprehensive health check for your business. It's a
proactive process where you, the seller, meticulously review your finances, legal standing,
operations, and other relevant areas. The primary goal? To identify and address any
potential issues that a buyer might uncover during their own due diligence process.

This proactive approach offers several key benefits:

o Minimize Surprises: By uncovering and addressing potential red flags beforehand,
you can avoid deal-breakers emerging during negotiations, saving time and
frustration.

« Streamline the Process: Having all relevant information readily available for potential
buyers can significantly expedite the M&A process, leading to a quicker and smoother
sale.

« Command a Higher Valuation: A well-prepared business with clean financials, robust
operations, and a clear legal standing is demonstrably more attractive to buyers,
potentially fetching a higher valuation.

« Negotiate from a Position of Strength: A thorough understanding of your business
empowers you to confidently address buyer inquiries, defend your valuation, and
negotiate favourable terms that protect your interests.

Key Areas of Focus in Seller-Side Due Diligence
Seller-side due diligence encompasses a comprehensive review of various aspects of your

business, mirroring the areas a buyer would typically scrutinize. Here's a detailed
breakdown of the key areas to focus on:
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i.  Financial Due Diligence: This is a deep dive into the financial health of your business.
It goes beyond just looking at the numbers; it's about understanding the story they
tell. Key areas reviewed include:

o Financial Statements: A thorough analysis of your income statement, balance
sheet, and cash flow statement provides insights into your revenue, expenses,
assets, liabilities, and cash flow generation capabilities.

o Cash Flow Projections: These forecasts depict your future cash inflows and
outflows, helping assess your ability to meet financial obligations and invest in
growth.

o Quality of Earnings: This goes beyond just the bottom line. It involves analyzing
how much of your profit is sustainable and recurring, identifying any one-time
events or non-cash items that inflate earnings.

o Working Capital Efficiency: Working capital represents the lifeblood of any
business, reflecting your ability to pay short-term debts. Due diligence
examines this efficiency and identifies potential liquidity issues.

o Debt Obligations: A company's debt level can impact its financial flexibility and
future growth potential. Due diligence assesses your ability to service your debt
and identifies any potential covenant violations with lenders.

o Industry Benchmarking: Comparing your financial performance to industry
averages helps understand your relative strengths and weaknesses.

i. Tax Due Diligence: This dive deep into the tax implications of the sale. It's like
examining your tax return under a magnifying glass:

o Understanding Existing Tax Structure: Analyzing the types of taxes your
company pays, its tax filing history, and any specific tax credits or deductions
utilized is crucial. Reviewing tax planning strategies, transfer pricing policies,
and any ongoing tax audits or disputes with authorities is also important.

o Expected Transaction Structure: Considering how the proposed deal (merger,
acquisition, etc.) will impact tax obligations for both parties is essential.
Analyzing potential tax consequences of different transaction structures helps
identify the most tax-efficient approach.

o Historical Tax Compliance: Examining tax returns for accuracy and
completeness helps identify any discrepancies or potential red flags.
Uncovering any historical tax payments, penalties, or interest owed to tax
authorities is crucial.
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o ldentifying Historical Tax Exposures: Uncovering potential tax liabilities that
haven't been recognized yet, such as unreported income or improperly claimed
deductions, helps assess their likelihood and potential cost on the deal.

ii. Legal Due Diligence: This is a comprehensive examination of your company's legal
affairs, ensuring compliance with relevant laws and regulations. Think of it as a legal
audit:

o Corporate Structure and Governance: Reviewing your formation documents
(articles of incorporation, bylaws) helps understand your legal structure,
ownership, and governance processes. Assessing the board of directors'
composition, meeting minutes, and adherence to corporate governance best
practices is vital.

o Contracts and Agreements: A meticulous examination of all major contracts
your company has entered into, including those with customers, vendors,
employees, and lenders, is crucial. Identifying any potential breaches,
termination clauses, or other contractual obligations that could impact the
business is essential.

o Intellectual Property (IP): Reviewing your ownership, protection, and licensing
of intellectual property like patents, trademarks, copyrights, and trade secrets
is important. Identifying any potential infringement claims or weaknesses in
your IP portfolio helps mitigate risks.

o Regulatory Compliance: Assessing your adherence to relevant laws and
regulations governing your industry and operations is crucial. Identifying any
potential regulatory violations or areas where your company might be at risk
helps ensure a smooth transaction.

o Litigation and Disputes: Examining your involvement in any ongoing or
potential lawsuits, government investigations, or other legal disputes is
necessary. Evaluating the potential financial and reputational risks associated
with these legal matters helps buyers make informed decisions.

o Permits and Licenses: Verifying that your company has obtained all necessary
permits and licenses to operate legally is essential. Identifying any expiring
permits or potential issues with license renewal helps avoid delays in the M&A
process.
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iv.  Secretarial Due Diligence: This ensures your company has complied with all the legal
and regulatory requirements it's obligated to follow. Think of it as a corporate
secretary checking their homework:

o Reviewing Formation Documents: Examining the company's Memorandum
and Articles of Association (or similar documents depending on the jurisdiction)
is crucial. These documents define your company's purpose, structure, share
capital, and governance framework.

o Meetings and Filings: Verifying that your company has held all required board
and shareholder meetings, with proper notice and minutes kept for each, is
essential. Ensuring all filings with government agencies or regulatory bodies
have been made on time and with accurate information (including annual
reports, financial statements, and changes in directors or shareholders)
demonstrates good corporate housekeeping.

o Share Capital and Ownership: Investigating the issuance and transfer of
shares, ensuring proper procedures were followed and shareholder records are
accurate, is vital. Identifying any restrictions or pre-emption rights attached to
shares helps avoid surprises during negotiations.

o Subsidiary Management: If your company has subsidiaries, verifying that they
were incorporated following proper procedures and their governance practices
comply with regulations is important.

o Corporate Governance: Assessing your company's adherence to corporate
governance best practices, including conflicts of interest policies, insider
trading regulations, and director/officer compensation practices, showcases
transparency and reduces risk for potential buyers.

Conclusion: Taking Charge of Your M&A Journey

Seller-side due diligence is not just an option; it's a strategic imperative for sellers in today's
competitive M&A landscape. By proactively addressing potential issues and presenting a
well-prepared business, you can:

« Enhance the attractiveness of your offering to buyers.

« Streamline negotiations and expedite the M&A process.

o Command a higher valuation for your business.

« Negotiate from a position of strength and secure the best possible deal.
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Investing time and resources in seller-side due diligence empowers you to take control of
the M&A process, minimize risks, and ultimately achieve a successful and rewarding
transaction.

Additional Considerations

o Cost-Benefit Analysis: Seller-side due diligence does involve costs associated with
professional fees for accountants, lawyers, and other advisors. However, these costs
can be significantly outweighed by the benefits of a smoother transaction, a higher
valuation, and reduced risk of surprises derailing the deal.

« Tailoring Due Diligence: The specific scope and depth of your seller-side due diligence
will vary depending on the size and complexity of your business, the nature of the
transaction, and the requirements of potential buyers. Working with experienced
advisors can help you tailor your due diligence process for optimal results.

DISCLAIMER

The information contained herein is prepared based on the information available on the
public domains. While the information is believed to be accurate to the best of our
knowledge, we do not make any representations or warranties, express or implied, as to
the accuracy or completeness of this information. Reader should conduct and rely upon
their own examination and analysis and are advised to seek their own professional advice.
We accept no responsibility for any errors it may contain, whether caused by negligence
or otherwise or for any loss, howsoever caused or sustained, by the person who relies upon
it.
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